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II. STATEMENT OF THE CASE 
A. Nature of the Case 
This is an appeal from the district court's order revoking Mr. Benjamin Hone's probation 
and imposing his sentences in two felony cases that have been consolidated on appeal. See R. 2-
3. 
B. Factual Summary and General Course of Proceedings 
Mr. Hone pled guilty to felony possession of a controlled substance in case number CR-
FE-2005-947 and two counts of grand theft in case number CR-FE-2005-948. R. 39-40, 194. 
On September 8, 2005, the district court sentenced Mr. Hone to a unified term of six years with a 
minimum period of confinement of two years in the possession case and concurrent unified terms 
of nine years with minimum periods of confinement of five years in the grand theft case. R. 41, 
194-95. The district court retained jurisdiction in both cases and thereafter placed Mr. Hone on 
probation in January of 2006. R. 41, 49-53, 195, 203-04. 
After nearly four years of successful probation, the state alleged that Mr. Hone violated 
his probation by committing domestic battery against the mother of their daughter (Katy), leaving 
the district without permission and smoking marijuana. R. 60-61, 70-71, 215, 224-25. A no 
contact order was entered in January 2010, prohibiting Mr. Hone from having contact with Katy 
except to "meet for the exchange" of their child with Katy's consent. State's Exhibit 2. Katy 
asked that the NCO be terminated on two occasions, but the magistrate denied the request 
because the order was a term of probation. State's Exhibits 3 & 4. 
Mr. Hone ultimately admitted violating his probation by disturbing the peace and 
smoking marijuana. R. 71, 77, 225, 231. In recognition of Mr. Hone's overall success on 
probation and the nature of the probation allegations, the state recommended that Mr. Hone's 
probation be reinstated. Tr. (2-25-10) p. 16, ln. 22 - p. 17, In. 16. The district court reinstated 
Mr. Hone's probation on February 25, 2010. R. 82-84, 237-39. 
On June 3, 2010, the state alleged that Mr. Hone violated probation because he was found 
at Katy's residence in purported violation of the NCO. R. 90, 244. According to Mr. Hone's 
probation officer, Mr. Hone told the probation officer that he was at Katy's residence during a 
telephone call. Tr. (9-9-2010) p. 57, ln. 2-16. The probation officer ended the phone call, drove 
to Katy's apartment and met with two police officers. Id. at p. 57, ln. 18-23. The probation 
officer then found Mr. Hone walking out of Katy's apartment with their child and Mr. Hone 
allegedly indicated he was going to take Katy to work. Id. at p. 57, ln. 24 - p. 58, ln. 2. Police 
did not arrest Mr. Hone for violating the NCO because of the exception that permitted Katy and 
Mr. Hone to meet to exchange the child and no criminal charges alleging such a violation were 
filed. See Id. at p. 58, ln. 3-6; p. 62, ln. 1-3; p. 68, ln. 1-5. The probation officer nevertheless 
arrested Mr. Hone because he did not "see an exception for driving" Katy to work on the NCO. 
Id. at p. 58, ln. 7-9; p. 62, ln. 4-6. The state later alleged that Mr. Hone also violated his 
probation by failing to reimburse Ada County for the services of the Public Defender's Office and 
committing the misdemeanor crime of unlawful overtaking and passing school bus. R. 98-99, 
251-52. 
Following an evidentiary hearing, the district court found that Mr. Hone violated his 
probation by having contact with Katy and that he engaged in an intentional scheme to 
circumvent the NCO's terms. R. 121,275. Mr. Hone admitted that he violated his probation by 
violating the NCO on October 20,2010, when he gave Katy a ride to get something to eat and 
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driving with an invalid license on September 5, 2010. R. 1 296-97; (12-30-2010) p. 119, 
ln. 9-17; p. 1 In. 18 - p. 1 In. 4; PSI (1-25-11 Update) p. 3-4. On February 3, 2011, the 
district court revoked probation and imposed Mr. Hone's sentence. R. 144-45, 300-03. This 
appeal follows. 
III. ISSUE PRESENTED ON APPEAL 
Should the district court's order revoking probation be reversed because there was 
insufficient evidence to support the district court's finding of fact that Mr. Hone's contact with 
Katy on June 3, 2010 was part of an intentional scheme to circumvent the provisions of the No 
Contact Order? 
IV. ARGUMENT 
A court may not revoke probation without a finding that the probationer violated the 
terms of probation. State v. Rose, 144 Idaho 762, 766, 171 P.3d 253,257 (2007); State v. Blake, 
133 Idaho 237,243,985 P.2d 117, 123 (1999); see I.C. §§ 19-2603, 20-222. The state bears the 
burden of providing satisfactory proof of a violation and the trial court's factual findings in a 
probation revocation proceeding must be supported by substantial evidence. Rose, 144 Idaho at 
766, 171 P.3d at 
The decision whether to revoke probation once a probation violation has been proven is 
within the trial court's discretion. Rose, 144 Idaho at 766, 171 P.3d at Blake, 133 Idaho at 
243, 985 P.2d at 123. Nevertheless, the finding of a probation violation must be on verified facts 
and the trial court's exercise of discretion must be informed by an accurate knowledge of the 
probationer's behavior. Rose, 144 Idaho at 766, 171 P.3d at 257; State v. Tracy, 119 Idaho 1027, 
1028, 812 P.2d 741,742 (1991). 
-, 
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Here, the district court's finding that Mr. Hone took part in a scheme to intentionally 
circumvent the NCO's provisions over a period or months was not suppo1ied by substantial 
evidence and thus clearly erroneous. The district court's decision to revoke Mr. Hone's 
probation was therefore not informed by accurate knowledge concerning Mr. Hone's behavior 
and must be reversed. 
In finding that Mr. Hone violated the NCO, the district court indicated: 
The Court finds the evidence establishes by substantial evidence that the 
Defendant did violate the No Contact Order issued by Judge Swain on or about 
January 20, 2010. The property manager's testimony clearly establishes the 
Defendant's vehicle was present "frequently" at the Lake Harbor Apartment 
location where [Katy] resided. It further establishes the Defendant, while not 
being on the lease, was so frequently present, that he was listed as a "permanent 
guest" and also that he had a parking permit at the apartment complex. In 
addition, the Court finds despite the conflicting evidence on the point that the 
most credible evidence is that the Defendant himself stated on June 3, 2010 he 
was present at the complex to give Ms. Butler a ride to work, not to visit his 
daughter. 
It stretches credulity beyond the breaking point to believe that this behavior, 
viewed over months by the apartment manager was not an intentional scheme to 
circumvent the provisions of the No Contact Order and the Court finds that a 
willful violation of the No Contact Order, which is in tum a willful violation of 
the Defendant's conditions of probation in each of these cases, has occurred and 
has been proven by the substantial evidence standard. 
R. 121,275. 
The NCO was entered in January 2010, following Mr. Hone's October 2009 arrest for 
domestic battery. The manager of Katy's apartment complex testified that Mr. Hone was listed 
as a permanent guest and given a parking permit several months earlier in May of 2009. Tr. (9-9-
2010) p. 42, ln. 20 - p. 43, In. 4. Thus, the district court's conclusion that the NCO was 
intentionally circumvented over a period of months was not supported by the apartment 
manager's testimony that Mr. Hone "was so frequently present, that he was listed as a 'permanent 
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guest' and also that he had a parking permit at the apartment complex." R. 121,275. Rather, the 
undisputed testimony was that Mr. Hone became a permanent 
months before the events giving rise to the NCO even occurred. 
with a parking pass several 
The manager testified that she frequently observed Mr. Hone's vehicle at the apartment 
complex during the relevant time frame between January and June of2010. Tr. (9-9-2010) p. 47, 
In. 13 - p. 48, In. 14. However, the manager's testimony did not establish that the vehicle was 
there overnight or in any other manner inconsistent with Mr. Hone being with his daughter while 
Katy was at work or school, as permitted by the NCO. Katy testified that she worked full time 
and was a full time student. Id. at p. 76, ln. 20 - p. 77, In. 15. Mr. Hone was their daughter's 
primary caretaker and when Katy was at work or school, Mr. Hone was thus at the apartment to 
pick up the child almost everyday. Id. at p. 77, ln. 16 - p. 78, In. 9. Although the district court 
declined to accept Katy's testimony that Mr. Hone came to the apartment to pick up their 
daughter in June 2010, and not to give her a ride, it did not discredit her testimony that Mr. Hone 
was at the apartment complex for his daughter on a daily basis. 
The district court's finding that Mr. Hone took part in an intentional scheme over the 
course of months to circumvent the NCO was not supported by substantial evidence. 
Accordingly, the district court's order revoking Mr. Hone's probation must be reversed and the 
matter remanded. 
Mr. Hone recognizes that there was substantial evidence to demonstrate that he violated 
the NCO on June 3, 2010, by intending to give Katy a ride to work in addition to exchanging 
custody of their daughter. Additionally, Mr. Hone admitted a separate violation of the NCO and 
other violations of his probation. 
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Nonetheless, the conclusion that Mr. Hone engaged in an intentional scheme to 
circumvent the NCO for a number of months was the most serious probation violation and likely 
instrumental in the decision to revoke Mr. Hone's probation. In the second probation violation 
for violating the NCO, Mr. I-Ione gave Katy a ride to get something to eat and to try and get their 
daughter to fall asleep in the car. The additional probation violations concerned traffic violations 
and other allegations that probably would not have caused the state to file a motion for probation 
violation if it had not been for the NCO violations. Mr. Hone successfully completed a Rider in 
2005 and then had four years of successful probation. He was his daughter's primary caretaker 
and active in her support. PSI (Update 1-28-2011) p. 7-8. The PSI recommended that Mr. Hone 
be sentenced to. a period of retained jurisdiction. Id. at p. 13. 
The district court's exercise of its discretion to revoke rather than reinstate probation or 
retain jurisdiction was undoubtedly influenced by its conclusion that Mr. Hone wilfully violated 
the NCO over a period of months. Because the district court's exercise of discretion was not 
informed by an accurate knowledge of the probationer's behavior, the order revoking probation 
must be reversed and the matter remanded. 
V. CONCLUSION 
Mr. Hone respectfully asks that this Court reverse the order revoking probation and 
remand for further proceedings. 
Respectfully submitted thi~ day of December, 2011. 
~------
Attorney for Benjamin R. Hone 
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